OOCOfiSWT BISOBE 



ID 17S 661 

TITLE 



INSTITOIION 
PUS SATE 
NOTE 



EDBS PBICE 
0£SCBIPTO£S 



IDENTIflEES 



OS Old 936 

Tatel, David S. 

Noadiscriiiaatlcn in Federally Assisted Progtaas; 
Title ?I of the Civil Sights Act of (i»5 CfR Part 

aoj Policy Interpretation Nuober 1. 
Off^e^for Civil lights (DHEB), Sashington, D.C. 

11p« ; Not available -in paper copy dee tc reproduction 
quality of original docunent 

MF01 Plus Postage. PC Not Available fron EDBS. 
Access to Education: Adiission Criteria; ♦Affirmative 
Action; '•'College Adiission; Court Cases: Equal 
Education; Higher Education; •Institutional Bole; 
♦Hinority Groups; ♦Supreae Court Litigation 
♦Bakke v Fegeuts of Oniversity cf California; ♦Civil 
Eights Act 1964 Title VI 



ABSIEACT • 

This policy 
higher education to contlni^ 
prograas to increase their e 
to attain a diverse student 
techniques to achieve these 
the Civil Eights Act of 196«i 
Begents of the Oniversity of 



interpretation encourages institutions of 

and expand voluntary affiraative action 
nrcllsent of sinoriiy groups oealiers and 
body. It identifies persissible 
objectives consistent with Title VI of 
and the Supreae Court's decision in 
California v. BakKe. (Aathcrj 



* Eeproductions supplied by EDBS arfe the best that can be Bade ♦ 

* froB the eriginal docusent. ♦ 



4110-12 
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Office for Civil Rights 
Office of the Secretary^ 
NONDISCRIMINATION IN FEDERALLY ASSISTED 

PROGRAMS 

TITLE VI OF THE CIVIL RIGHTS ACT OF 1964 

CFR Part 807 
Policy Interpretation 



INTRODUCTION 



The following policy interpretation is issued by the 
Office for Civil Rights under the proce''ures announced in 
the FEDERAL PXGISTER on May 1, 1978, 43 FR 18630. It 
interprets the Department's regulation issued under Title 
VI of the Civil Rights Act of 1964. 
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SUBJECT ; Valmtary Affirniative Action: Admission of Minority 
Students to Institutions of Higher Education. 
PURPOSE ; This policy interpretation encourages institutions of 
higher education to continue and expand voluntary af f innative 
action programs to increase their enrollment of minority group 
members and to attain a diverse student ixdy. It identifies 
ppcmissible techniques to achieve these objectives consistent with 
Title VI of the Civil Rights Act of 1964 and the Supreme Court's 
decision in Regents of the University of California v. Bakke , 
438 U.S. 265(1978) (Bakke). 

SUMfflRY OF PC^ICY INTERPRglATIOW ; An institution of higher education 

that receives Federal financial assistance is encouraged to take 

volintary affirmative action in admissions to overcome the effects 

of conditions that have resulted in limited participation by minority 

group, members and to attain a divert studeni body. Ihe Departnwnt 

has revievred the Supreme Goi;a:t*s decision in Bakke and has determined 

that voluntary affirmative a^ion may include, but is not limited to, the 

following; consideration of x&cb, color, or national origin among the factors 

evaluated in selecting students; increased recruitrient in minority institutions 

and conmunities; use of alternative adnissiOTs criteria when tradition^ 
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criteria are fomd to be Inadequately predictive of minority stiudent 
success; provision o£ preadnission oompensatocy and tutorial programs; 
and the establishment and pursuit of numerical goals to achieve the 
racial and ethnic ccmposition of the student body the institution 
seeks. 

techniques of this kind are pemissihle ; regardless of v^iether there 
has been a finding of past discrijninatipn, Where such a finding has 
been made, an institution has a duty tq overcone the effects of past 



discrimination and, therefore, may be iequired to employ these as 
well as other race conscious techniques to overcome the pre^nt 
effects of past discrimination, ^^^se additional techniques also 
may be ei^loyed by coileges and universities to. overcaine the 

effects of discrimination found to have been committed by related 

i 

institutions. However, in light of Bakke, in the absence of a 

j 

finding of past discrimination conmitted by the institution or 
related entities, a fixed number of positions may not be set aside 
for minority students for which n^minority students cannot ccmpete , 
nor race or national origin otherwise be used as the sole 
criterion for admissions. 

'V 



• 
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POLICY II?rERPRETATION i Title VI of the^ Civil Rights Act of 1564 
prohibits institutions of higher education that receive or benefit 
fron Federal financial assistance from discriminating against 
applicants for adnission on the basis of racer color, or national 
origin, ihe primary purpose of the statute was to eliminate 
widespread discrimination against blacks and other minorities in 
federally-assisted programs. Accordingly, the Cepartsnent's 
Title VI regulation requires recipients of Federal financial 
assistance, when foureS to be discriminating, to end any current 
discrimination and to take affirmative action to overccme the 
effects of past discrimination. 

Findings of discrimination can be made by a legislative, judicial 
or adninistrative body, including the Office for Civil Pights. 
Ihe regulation also permits a recipient to take affirmative action 
to overccme the effects of conditions that have resulted in limited 
participation by persons of a particular race, color, or national 

« 

origin and to attain a diverse student body. This is permitted 
even though the recipient has not itself discriminated against 
these groups. 

r 

Ihe Ifepartment has reviewed its Title VI regulation, in light of the 
Supreme Cburt's decision in Bakke , and has concluded that no changes 
in the regulation are required or desirable. Ihe Court affirmed the 
legality of voluntary affirmative action, fiowev^r, where there has been 
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finding o£ past discrimination, Bakke prohibits an institution 
from setting aside a fixed number of places for minority 
students for which norm inori ties cannot compete, or otherwise 
using race as the sole criterion for adnission. 

The limitations cc^tained in Ba3dce apply only to institutions 
undertaking voluntary affirmative action. Itie decision has no 
bearir^ on the legal obligation of an institution which has been 
found, by a court, legislature or ^inistrative agency, to have 
discriminated on the basis of race, color, or national origin. 
Race conscious procedures that are impermissible in voluntary 
affirmative action programs may be required to correct specific 
acts of past discrimination conrtitted by an institution or other 
enti^ to which the institution is directly related. For example, 
newly established public instituticxis of higher education in a 
State that formerly maintained segregated colleges may be required 
to participate in a desegregation plan to provide a conplete remedy 
for past discrimination • 

u 

The DBpartmoit encourages the cwtinuation and expansion of 
voluntary affirmative action programs. This policy interpretation 
l^ovides guidance to institutions of higher education that are 
not responding to a finding of past discrimination as to permissible 
means of increasing minority student enrollinents under the Department's 

o 

6 



Title VI regulation. One illustration of permissible volmtary 

action is stated in the regulation: 

Even though an applicant or recipient has never used 
discriminatory policies, the services and benefits 
of the program or activity it administers may not in 
fact be equally available to seme racial or nationality 
groups. In such circumstances, an applicant or re- 
cipient may properly give special consideration to 
race, color, or national origin to make the benefits 
of its program more widely available to such groups, 
not being adequately served. For example, where a uni- 
versity is not adequately serving men\bers of a particular 
racial or nationality group, it may establish special 
recruitsr.ent policies to make its program better known 
and more readily available to such group, and take other 
steps to provide that group with more adequate service. 

ether methods of considering race, color, or national origin in 
voluntary affirmative action programs, consistent with Bakke ard 
the Department's regulation, include but are not limited to the 
f oll<^ir^ : 



An institution may? 

1) Consider race, color, or national origin as a positive 
factor, with other factors, such as geographic or economic 
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2) 
3) 



4) 



circvlimstance f in selecting from among qualified candidates. 
Ite relative v^ight gi;anted to each factor is properly 
detemined by institution officials; race, color or national 
origin may be accorded greater weight than other factors; 
Recruit, or increase recruiting, in predominantly minority 
institutions and communities; 

Modify acini ssions criteria for minorities if it determines 
that it is necessary for a fair appraisal of the academic' 
premise of minority applicants. Itiis may be appropriate 
to cure established inaccuracies in predicting performance 
where an institution can denonstrate that traditional 
adtiissions criteria are not predictive of success for 
minority students; 

Offer special services, including surmer institutes and 
special tutoring services, to assist educationally and 
socially disadvantaged students in meeting admissions 
requirements. Students may not be excluded frcm these 
programs on the basis of race, but race may be considered 
as a factor in selecting participants; and 



Establish and pursue numerical goals to achieve the racicd 
and ethnic conposition of the student body it seeks ..throi^h 
techniques such as those listed above. 




8 



ERIC 



. Title VI Policy Interpretaticn 
Page 7 

In addition to the foregoing techniques, institutions may use 
their authority to broaden adnissions criteria generally to ^aluate 
better the qualifications of minority applicants. This nay^j^e acccm- 
plished by giving increased considetation to an vp.?licant*s character, 
motivation, ability to overcane economic and educational disadvantage, 
work experience, and other factors. 

All of these techniques are consistent with Title VI because 
they do not exclude individuals on the basis of race, color, or 
national origin from conpeting for anyplace in an institution 
of higher education. The Department encourages the development 
of additional or alternative techjiiques for inclusion in voluntary 
affinnative action plans. 

AUTOORITY : Regulation issued und6r Title VI of the Civil Rights 
Act of 1964, 45 C.F.R. : 

Section 80.3(b) {6) 

{ij In administering a program regarding which the 

recipient has previously discriininated against persons 
on the ground of race, color, or national origin, the 
recipient must take affinnative action to overcane, the 
effects of prior discrimination. 
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(ii) D/en in the absence of such prior discrinination, 
a recipient in adninistering a program may take 
affirmative action to overcame the effects of conditions 
which resulted in limitinrj participation by persons 
of a particular race, color, or national origin. 
Section 80.5(j) 

Even though an afplicant or recipient has never used 
discriminatory policies, the services and benefits of 
the program or activity it administers may not, in fact, 
be equally available to seme racial or nationality groups. 
In such circumstances, an applicant or recipient 
may properly give ^special consideration to race, color 
or national origin to make the benefits of its program 
more widely available to such groups, not then being ade- 
quately served. For example, where a university is not 
adequately servirg manbers of a particular racial or 
nationality group, it may establish special recruitnent 
policies to make its programs better known and more readily 
available to such group, and take other steps to provide 
that group with more adequate service. 
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CCVEPAGE: this policy interpretation applies to any public or 
private institution of higher education that receives or benefits 
from financial assistance authorized or extended under a law ad- 
ministered by the Departnent. Coverage includes institutions 
whose students participate in HH'? funded or guaranteed 
student lc»n assistance prograrfvs. For further infomaticy), 
see definition of recipient at 45 C.P.R, R0.13(i) and (j). 



Date: October 2, 1979 




David S. Tatel 
Director 

Office for Civil Rights 
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